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S AR 50 TNT-MEY A AT AHT BT § AV 98 T e v gy i sarg g e
Srfereprt T srefier SreraT TACIETTT STrea e X g §, ST {3 TN e o f9%s g aear &)

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

ST G BT TALIET0T Sraa:-

Revision application to Government of India:

(1)  Fei ScITed o IR, 1994 & &7 S1qq 1= aqTg T AT F a8 H YIIH =T Dl
SY-GTRT & TIH Ieqe o il JIUeTor sraae st g, W gy, [ $ermer, e &,
=rft AiS, Stad 9 9o, 99 90, 95 et 110001 & & ST =1iee -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944

in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(F) 3 = fit g F A ¥ S G giver g O Bl 9eeni o e sa 1 ar fwft
ISR § gHL WOSHIRK | HIe o S(1d gU AR A, AT T WOeTR AT wve § =7 g et seamm &
7T fefl TUSTIR & T AT i TR 3 <II g% &

In case of any loss of goods where the loss occur in transit from a factory to a
arehouse or to another factory or from one warehouse to another during the course
f processing of the goods in a warehouse or in storage whether in a factory or in a
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

() =R e T T R R W 3 gk (arer AT ser ) Rt fr A g

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(@) RN SeTe S SeATe Qe F AT fOrg ST g Hive AT A S § S} U srreer 9
aRT e R 3 artae oryges, ordler 3 gIRT ITRa Ay wwy 9x v arg 7 e afdiwaw (72) 1998
#TRT 109 gRT g fhg 1T gl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2)  FeErT Seare e (rdier) Rearestt, 2001 F R 9 & siavia RARE s derr gu-8 7
gt &, I arder F ufy ender IR Rt § A wrw F sicger-enae w& ardier e AR
TREr ¥ "y IR e Ry ST WiRw Iwe @y @rar § & gew oY ¥ s gy 35-8
Fraffa & % W 3 gea & are SR-6 =Ter o aia o gl =1yl

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(38)  RfEe arde ¥ iy Rt o W T TG T 47 IaA 9 gral 9 200/~ K I Hi
ST 2R STRT Gy Teh ATE ¥ SATaT gl ar 1000/~ &Y B STare i syl

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

T S, HehI SATEH ek UE QT < ardletta =mafesr & wid arfter:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) e ScaTed goe AffAaw, 1944 6t g7 35-d1/35-% & sfavia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) Swierea R=ag § Targ oHER F srerar $it erfier, srfie F wrrer § @A e, e
IOTET ok T VarenT srdfteltar =ararfeercor (=) 6t aftrr &= A, sewerars & 2nd wr,
FEATAT e, <, RIYEIR, gHareTE-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2mdfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of

crossed bank draft in favour of Asstt. Registar of a branch of any nominate public

sector bank of the place where the bench of any neminate public sector bank of the
place where the bench of the Tribunal is situate da®, s

e




i3)  Tfe =w erdyr & E U AT T THIAL BT § A WAF YA SNaer 5 g e 7 §ra Sud<h
&1 ¥ o ST iRy 5w 72w F g9 g o % e 9t w1 ¥ g9 % g aanlRafa snfiefr
FATATTERTOT ST e ST AT el T TR I Ueb AAa 10T SITaT g |

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) AT e afaFEE 1970 Tur St & agEt -1 F swta ReiRa By agar o6
aﬁmmwﬁ&ramﬁﬁﬁ%m@mﬁ%mﬂﬁﬁmﬁwaﬁﬂtﬁ6 Soﬁ*@rzﬁr‘emrm
e feehe @M AT =18 Y |

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(B) I &K Gefere qrHet oy Ry e arer Rt ¥ A ofY eare swenfa R smar § S e
S[o, ety ITUTaA o TF TR ATIe(1 =ATaTieren<or (Fraifate) Faw, 1982 ¥ RiRT ]

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)  TUT Yo, Tl IUTEA Looh T VAT A1 =Araaaer (Reee) T 9ia srdiar & Aot
¥ HdeqqiT (Demand) T € (Penalty) FT 10% T ST AT AMATH gl GIAT(H, SATEHAH T3 STAT
10 FUE TIQ 3! (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

FET IeUTE Yoo A JATRL 3 Sfadta, AT ST shdsq i AT (Duty Demanded) |
(1) €% (Section) 11D % wga RuifRa wily; .
(2) foraT T e HiRe 6 afl;
(3) Fde Hfee et % Faw 6 % Tga a7 il

7g o ot ¢ AT arfter # gger qd ST ot gerT W erdier Srierer R % R §@ e aer A
T &

For an appeal to be filed before the CESTAT, 10% of the Duty & Penaity
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

() amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii)  amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) =& amaer 3 i erdier ATTReRvoT 3 WHer STgl {[oah STeIaT o AT Jve f&aried gl ar AT {3y 7
91 & 10% YA IR 8l STg! hae 08 f[Faried gt 9d aus & 10% WFIAT I ol ST gehel( gl

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duftﬁa—c‘ltﬁy and penalty are in dispute,
or penalty, where penalty alone is in dispute.’ e s,
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F. No. GAPPL/COM/STP/4404/2023

3TNTOrRI3ME e / ORDER-IN-APPEAL

The present appeal has been filed by M/s Aashavi Academy, F-201, Shilp
Square-B, Nr. Shreeji Tower, Drive in road, Memnagar, Ahmedabad — 380053
[address mentioned in OIO — B/1, Harvy Complex, Nr. A One School, Nr.
Subhash Chowk, Gurukul, Memnagar, Ahmedabad — 380053] (hereinafter referred
to as ‘the appellant’) against Order in Original No. CGST/WT07/HG/867/2022-23
dated 13.02.2023 [hereinafter referred to as ‘impugned order’] passed by the
Deputy Commissioner, - CGST - &~ CEx, Division-VII, Ahmedabad North

Commissionerate [hereinafter referred to as ‘adjudicating authority’].

Za Briefly stated, the facts of-the case are that the appellant were holding
Service Tax Registration No. BEIPS4757RSD001 and engaged in the business of
providing taxable services. As per the information received from the Income Tax
department discrepancies were observed in the total income declared by the
appellant in their Income Tax Return (ITR) when compared with Service Tax
Returns (ST-3) filed by them for the period F.Y. 2015-16. Accordingly, in order
to verify, letter dated 07.10.2020 was issued to the appellant calling for the details
of services provided during the period: The appellant did not submit any reply.
Further, the jurisdictional officers considering the services provided by the
appellant as taxable determined the Service Tax liability for the F.Y. 2015-16 on
the basis of differential value of ‘Sales of Services’ under Sales/Gross Receipts
from Services (Value from ITR) or “Total amount paid/credited under Section
194C, 1941, 194H & 194J of Income Tax Act, 1961” shown in the ITR-5 and

Taxable Value shown in ST-3 return for the relevant period as per details below :

Sr. | Period | Differential Taxable Rate of Service Tax
No. | (F.Y.) Value as per Income Tax | Service Tax | liability to be
Data (in Rs.) incl. Cess demanded (in
Rs.)
1. 12015-16 4,35,000/- 14.5% 63,074/-

3. The appellant was issued Show Cause Notice No. CGST/AR-II/Div-
VII/A’BAD-NORTH/TPD-Regd./80/20-21 dated 23.10.2020 (in short SCN)

proposing to demand and recover Service Tax amounting to Rs.63,074/- under
proviso to Section 73 of Finance Act, 1994 along with interest under Section 75 of
the Act. The SCN also proposed imposition of penalty unde_\r~~ Section 77(1)(c),

Section 77(2) and Section 78 of the Finance Act, 19?41{‘ da%‘f@?zs;@\iroposed that
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e e F. No. GAPPL/COM/STP/4404/2023

Service Tax liability not paid during the F.Y. 2016-17 to 2017-18 (upto June

2017), ascertained in future due to non-availability of pertaining data.

4.

=1

The SCN was adjudicated ex-parte vide the impugned order wherein :

Service Tax demand of Rs.63,074/- was confirmed under Section 73(1) of
the Finance Act, 1994 along with interest under Section 75 of the Finance
Act, 19%4.

Penalty of Rs.1,000/- was imposed under Section 77(1)(a) & Section
77(1)(c) of the Finance Act, 1994.

Penalty of Rs.1,000/- was imposed under Section 77(2) of the Finance Act,
1994,

Penalty of Rs.63,074/- was imposed under Section 78 of the Finance

Act,1994 with option for reduced penalty in terms of clause (ii).

Aggrieved by the impugned order, the appellant has preferred this appeal on

following grounds:

>

The appellant was engaged in providing commercial coaching services and

duly registered with the service tax regi. No. BEIPS4757RSD001 and duly

discharged service tax liability and has filed service tax returns regularly. The
appellant was running his academy at B/1, Harvy complex, Nr. A One
School, Nr. Subhash Chowk, Memnagar (as per OIO), that office had been
vacated by him since January 2019. Since such office was vacated by the
appellant in January 2019, the appellant had neither received Show Cause

Notice nor any letters as mentioned the impugned Order.

They further submitted that the adjudicating authority had confirmed the
demand without considering the fact that SCN and other departmental Letters

had not been delivered to appellant at all.

The adjudicating authority had not followed judicial discipline for sending
adjudicating letters through registered post or it can be handed over

personally to appellant.

The demand were confirmed merely based on assumption that amount

declared in Income tax return becomes taxable u d{al;\‘s/‘e, VACE?, despite the
IS
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F. No. GAPPL/COM/STP/4404/2023

fact that such income is exempted from service tax while on taxable services

already service tax paid by the appellant.

»> They confirmed the demand merely based on third party data without any

verification or Investigation of data.

> The impugned Order be quashed and set aside on the grounds stated above.

6.  Personal Hearing in the case was held on 18.01.2024. Shri Keyur Kamdar,
Chartered Accountant, appeared for personal hearing on behalf of the appellant.
He stated that the client did not receive the copy of the SCN. Without SCN, the

natural justice has been followed. Without SCN, the order needs to be quashed.

7. [ have carefully gone through the facts of the case, submissions made in the
Appeal Memorandum, oral submissions made during personal hearing and the
facts available on records. The issue before me for decision in the present appeal is
whether the demand for Service Tax amounting to Rs.63,074/- confirmed along
with interest and penalties vide the impugned order in the facts and circumstances

of the case, is legal and proper or otherwise. The demand pertains to the period
F.Y. 2015-16.

8. I find that it has been recorded at Para 17 of the impugned order that the
opportunity of personal hearing was granted on 08.12.2022, 15.12.2022 and
22.12.2022, but the appellant had neither filed defense submission nor availed of

the opportunity of personal hearing. Thereafter, the case was adjudicated ex-parte.

9. I find that the appellant has in their appeal memorandum submitted that they
did not receive the SCN and personal hearing. Since the appellant was registered
with the department, it was the appellant’s responsibility to inform the department
that they had changed their registered address. However, they didn’t even get an
opportunity to attend the personal hearing & submit their defense submission
before the adjudicating authority, therefore, I am of the considered view that it
would be in the fitness of things in the interest of natural justice that the matter is
to be remanded back to the adjudicating authority to evaluate the appellant’s claim
following their submission and adjudicate the ma}téléccmd
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10.  Accordingly, the impugned order is set aside and the matter remanded back
to the adjudicating authority for adjudication afresh. The appeal filed by the

appellant is allowed by way of remand.

11, 3rdier sl gTT &9 o T8 Tdier &7 e SUXh It o fohaT STaT g |
The appeal filed by the appellant stands disposed of in above terms.

g (3rdted)
YiUd/Attested : Dated: 054 January, 2024
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By REGD/SPEED POST A/D

To,

M/s Aashavi Academy,

F-201, Shilp Square-B,

Nr. Shreeji Tower, Drive in road,
Memnagar, Ahmedabad — 380053.

Copy to :

1.  The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.

2 The Commissioner, CGST and Central Excise, Ahmedabad North.

3, The Assistant Commissioner, CGST & CEX, Division - VII, Ahmedabad
North Commissionerate.

4, The Superintendent (Systems), CGST, Appeals, Ahmedabad, for

publication of OIA on website.

6.  PAFile.
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